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NLRB delays effective date of “joint employer” 
regs until late February

By David Phippen
Washington DC - Northern Virginia Office

The National Labor Relations Board announced Thursday that it was 
delaying the effective date of its new joint employer regulations from the 
original December 26 (end of next month) to February 26, 2024. The 
Board asserts that the date was extended “to facilitate resolution of legal 
challenges with respect to the rule.” According to the Board announcement, 
a notice of the extension will soon be published in the Federal Register. 

The back story of the Board’s announcement is that the new regulations 
promptly generated “pushback” from U.S. Senators and members of the 
House of Representatives, as well as litigation from both organized labor 
and employer groups. As the “pushback” ensued, the U.S. Government 
Accountability Office reviewed the issue. On November 9, the GAO 
concluded that the Board violated the Congressional Review Act by 
promulgating the regulations with less than 60 days’ notice to the Senate. 

The Congressional Review Act says that a major regulation cannot take 
effect until 60 days after its publication in the Federal Register or receipt 
by Congress, whichever occurs later. The joint employer regulations were 
published in the Federal Register on October 27, but the Senate did not 
receive the regulations until October 30, less than 60 days before the 
original effective date of December 26. Thus, regulations did not have the 
required 60-day delay before their effective date.

Litigation challenging the joint employer regulations is pending in two 
courts: a federal District Court in Texas, and the U.S. Court of Appeals 
for the District of Columbia Circuit. The challenges are based on the 
substance of the regulations and each court’s subject matter jurisdiction 
over the issues raised. Some commentators have said that the U.S. 
Supreme Court may have to resolve some of these issues.
 
Whether the regulations take effect on February 26 remains to be seen. 
A court could enjoin the regulations from taking effect. In the meantime, 
however, employers should know that the current NLRB majority views 
joint employment expansively. Even without new regulations, the Board is 
likely to interpret the National Labor Relations Act to find joint employment 
whenever it can, so as to have as many employers as possible responsible 
for unfair labor practices and obligated to bargain with organized labor. 
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Constangy, Brooks, Smith & Prophete, LLP
Constangy, Brooks, Smith & Prophete offers a wider lens on workplace law. We have 
counseled employers exclusively since 1946. With offices in 21 states, we are one of the 
largest labor and employment law practices in the U.S., with a growing Cybersecurity & 
Data Privacy practice group to match. Constangy has been named as a top firm for women 
and minorities by organizations including Law360, the National Law Journal and Vault.
com. Many of our more than 200 attorneys have been recognized by leading authorities 
such as Chambers USA®, The Best Lawyers in America® and Martindale-Hubbell. Find out 

more about us online at www.constangy.com. 

Office Locations
 Alabama, California, Colorado, District of Columbia, Florida, Georgia, Illinois, Indiana, 
Maryland, Massachusetts, Missouri, Minnesota, New Jersey, New York, North Carolina, 

Oregon, Pennsylvania, South Carolina, Tennessee, Texas, Virginia and Washington.
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